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MEMORANDUM

Padova, J. March 1, 1999

This is the second suit that Plaintiff, Anbco G| Conpany
(" Anpco”), has brought agai nst Defendants, John Thonmas MMahon
and Thomas John McMahon, alleging breach of a set of agreenents
between the parties. Plaintiff has filed a Motion for Parti al
Summary Judgnent, and Defendants have filed a Cross-Mtion for
Summary Judgnent. For reasons that follow, Plaintiff's Mtion

wi |l be denied and Defendants' Mtion will be granted.

| . BACKGROUND

In Cctober of 1993, Anpco entered into several witten
agreenents with Defendants concerning the sale of a gas station
(“the Property”) in Corcordville, Pennsylvania. 1n COctober,
1993, the parties signed a Real Estate Purchase and Sal e
Agreenent (“Sale Agreenent”), by which Anmoco sold the Property to

Def endants, a Deal er Supply Agreenent (“Supply Agreenent”), and



two addenda to the Supply Agreenment: an Anortization Agreenent
and an Environnental Rider. Under the Supply Agreenent,

Def endants agreed to buy gasoline fromAnoco for a period of ten
years. The Anortization Agreenent provided that Defendants were
to repay Anoco for equi pnment received over tinme and on the basis
of the quantity of gasoline they sold. Details of these

agreenents appear in this Court's prior opinion, Amco Ol Co. V.

McMahon, No. 96-1425, 1997 W. 50448 (E.D. Pa. Feb. 6, 1997) and
wi Il not be recounted here.

I n Septenber of 1995, Defendants stopped buyi ng gasoline
from Anoco and | eased the Property to Mobil QI Conpany. Anbco
then filed the prior suit, claimng breach of the Supply
Agreenent and the Anortization Agreenent, and subsequentl|ly noved
for partial sunmary judgnent. The Court granted Anbco's notion
and also ruled in its favor on Defendants' counterclains under
the Sal e Agreenent, including Defendants' claimthat Anmbco was
obligated to renedi ate environnental contam nation of the
Property.! The parties then settled the case on the day of
trial, February 12, 1997, and put the agreenent on the record.

The instant suit was triggered by a letter to Anobco fromthe
Pennsyl vani a Departnment of Environnental Protection (“PADEP").

Before the prior case had settled, Amoco had taken steps to

'Def endants had filed a separate suit agai nst Anmobco, and the
Court consolidated the two suits. Defendants' clains inits
separate suit becanme counterclains in the consolidated action.
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remedi ate ground water contam nation that was due to gasoline

| eakage from an underground storage tank systemon the Property.
On June 19, 1997, sone four nonths after the prior case was
settled, Anpbco's counsel wote the PADEP stating that, under the
Sal e Agreenent between the parties, Defendants had agreed to
assune all liabilities associated with the contam nation of the
Property and that this Court had rejected Defendants' clains that
Anmoco was responsible for environnental renediation of the
Property. Anoco infornmed the PADEP that it would no | onger
performvoluntary renedi ati on of the Property. (Pl.'s Mt. Ex.
|.) After reviewing this Court's prior opinion, the PADEP wote
Anoco that, while the opinion and the subsequent settl enent
agreenent m ght set the rights and obligations of the parties
Wth respect to each other, it had no effect on the ability of
the PADEP to require renedi ation from Anoco. (ld. Ex. J.) The
PADEP further stated that, under the Storage Tank and Spill
Prevention Act, 35 Pa. Stat. Ann. § 6021.103 (West 1993 & Supp.
1998), Anpbco was an owner of regul ated storage tanks and it

remai ned |iable for any contam nation that had occurred while it
was owner of the facility. (ld. Ex. J.) It went on to say that
if, as a result of an agreenent between Anoco and Defendants,

Def endants assuned liability and actually perforned the renedi al
wor k, then the PADEP woul d not require Amoco to continue its

renedi al efforts. In the nmeantine, however, it would continue to



treat Anoco as a responsible party and it requested that Anobco
not stop its renedial work. (l1d.)

Anmoco then wote Defendants, requesting that they accept
responsibility for environnmental renediation of the Property.
When Defendants did not respond, Anoco brought this action.
Anmoco seeks reinbursenent for its past renedial efforts, a
decl aration that, under the agreenents between the parties,
Defendants are solely obligated to nonitor and renedi ate
envi ronnent al contam nation of the Property, a declaration that
Def endants nust indemify and hol d Anbco harnl ess agai nst any and
all clains arising out of environnental contam nation, and
attorney's fees. Anpbco's Mdition for Partial Summary Judgnent
asks for a declaration of liability as to all of these issues,
| eavi ng the exact anobunt of damages and attorney's fees to be
determ ned | ater

Def endants have filed a Cross-Mtion for Summary Judgnent,
contendi ng that Anbco's Mdtion is based on several erroneous
assunptions and arguing that: (1) Anbco's clains did not survive
the settlenment of the prior action; (2) Defendants did not agree
to indemify Anbco for Anbco's own negligence in connection with
the environnental contam nation and renedi ation; and (3) Anbco
cannot enforce a purported i ndemification induced by
m srepresentation. The first of these issues is dispositive and

it is the only one the Court will consider here.



1. LEGAL STANDARD

Summary judgnent "shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with affidavits, if any, show that
there is no genuine issue as to any material fact and that the
moving party is entitled to judgnent as a matter of law " Fed.
R Cv. P. 56(c). An issue is "genuine" only if there is
sufficient evidence with which a reasonable jury could find for

the non-noving party. Anderson v. Liberty Lobby, Inc., 477 U. S.

242, 248, 106 S. Ct. 2505, 2510 (1986). Furthernore, bearing in
mnd that all uncertainties are to be resolved in favor of the
nonnmovi ng party, a factual dispute is "material” only if it m ght

af fect the outcone of the case. | d.

I11. DI SCUSSI ON

A. The Settl enent Agreenent

Wth respect to the issue of whether Anpbco's clains are
barred by the settlenent in the prior case between the parties,
both sides agree that no material facts are at issue, that the
settl enent agreenent is unanbi guous, and that its scope is a
question of law to be determ ned by the Court. The Court agrees
and therefore will interpret the settlenment agreenent as a matter

of law. Northbrook Ins. Co. v. Kuljian Corp., 690 F.2d 368, 375




(3d Gr. 1982) (citing Pines Plaza Bowing, Inc. v. Rossview,

Inc., 145 A 2d 672, 676 (Pa. 1958)).
The transcript of the settlenent contains the follow ng:

THE COURT: This is Anbco G| v. John McMahon,
G vil Action Nunmber 96-1425. This case has been called
for trial this nmorning. Both parties were ready for
trial, and as a result of additional conferences
between the parties | understand that the parties now
intend to report that they have reached settl enent.

MR. DeSTEFANO [ Anbco' s counsel]: That's correct,
your honor. If | may take a crack at it, M. Kramer
|"msure will correct ne if | say anything wong.

The parties have agreed to settle this case in
essence for $150,000 in total danages to be paid out of
the proceeds of a sale of the property in question to
Mobil QI Conpany. Mobil Q1 Conpany has a first
refusal purchase option on this property. It is
anticipated that Mobil G| Conpany will exercise such a
purchase option, and therefore the parties have agreed
to have the Court appoint an appraiser[,] to request
that that appraiser appraise the property at its fair
mar ket val ue as soon as possible[,] for Anmpbco then to
make an offer on the property at that nunber, for that
nunber to be communicated to Mbil, at which tinme Mobi
wi Il have 60 days in which to exercise its right of
first refusal. And if the right of first refusal is
exercised, there will be an additional 60 days or |ess
for Mobil to go to settlenent, and that it is agreed
that out of the first proceeds of that sale, the sale
of this property to Mobil, Anmoco will receive $150, 000.

THE COURT: That's out of the first noneys due the
owner ?

MR. DeSTEFANO Due the owner.
THE COURT: Ri ght.
MR. DeSTEFANO And | believe that both M. [John]

McMahon and his brother, M. Thomas MMhon, have
consented to that scenario.



The only other addition | have to that settl enent
agreenent is that if for sone reason which is not
antici pated Mobil does not exercise its purchase
option, then the parties will agree to go to Judicate
or sone other arbitration or formof alternative
di spute resolution and litigate the anmount of damages
only[,] which is the issue that's left open after your
Honor's notion on summary judgnment[,] and be bound by
what ever the arbitrator or adjudicator puts on that
damage nunber, whereupon that nunber will be entered as
a final judgnent by this Court subject to M. MMahon's
appel l ate rights.

Unl ess M. Kranmer wants to add anything, that's
the essence of our settlenent agreenent.

THE COURT: M. Kramer?

MR. KRAMER [ Def endants' counsel]: Thank you, your
Honor. Just to clarify a couple of things with regard
to the scenario where Mbil does not exercise its
option, the deal is is [sic] that we have the right and
have preserved w thout exception our right to appeal
the counterclai mdismssal, to appeal the entry of
summary judgnent on the counterclaimand to file our
notice of appeal within 30 days of the entry of the
arbitration award by this Court on damages, and then we
could go upstairs to the 3rd Crcuit.

And also | wanted to make clear that this
agreenent supersedes conpletely all prior agreenents
with Anoco. This agreenent replaces everything. This
is the only agreenent that's in effect now There are
no prior agreenents.

THE COURT: Well, is it part of the settlenent
agreenent that the parties wll execute nutual
rel eases?

MR KRAMER: Yes.

THE COURT: For all clains that have been nade
arising out of their agreenments?

MR, KRAMER: Yes.

THE COURT: |Is that correct, M. DeStefano?



MR. DeSTEFANO Yeah, | -- yeah. That wasn't
di scussed but | think that's a reasonable thing, and |
woul d just add that nutual releases would be executed
upon paynent of the $150, 000.

THE COURT: Correct.

MR. DeSTEFANO O upon paynent of the $150, 000
since that's the nost |ikely scenario.

MR KRAMER . . . Just so it's clear, your Honor,
with regard to the nutual rel eases, obviously that
woul d nodi fy under scenario two.

THE COURT: That will only apply if the option is
exerci sed and the property is sold to Mbil --

MR, KRAMER: Exactly.
MR. DeSTEFANO And the noney is paid.

MR KRAMER Exactly .

MR. DeSTEFANO In addition to the foregoing, your
Honor, it's been agreed that if M. MMahon is not
happy with the appraisal, he then will retain -- he
w Il then have an option to pay Anoco the sum of
$150,000 in case within 30 days of the date that the
apprai sal has been reported. And at that point we
could, fromthe point of paynent, the 30 days right to
appeal the counterclaimwould kick in and we could
pursue the --

MR. KRAMER: No, the paynent --

THE COURT: No, the case is fully resolved. |Is
that correct?

MR, KRAMER: Yes, your Honor.

MR. DeSTEFANO. I n which case the case is fully
resolved and we'll sign the rel ease.



(Pl."s Resp. Ex. 1, Tr. Settlenent Conf. (“Tr.”) at 1-6.) The
attorneys for both sides then reported that the case had been
settled on the terns as stated on the record. Defendants paid

t he $150,000 to Anpbco in April of 1997, as evidenced by cancel ed

checks. (Defts.' Resp. Ex. 2.)

B. The Scope of the Prom sed Rel eases

In the transcript of the settlenent agreenent, both the
Court and Anoco's counsel refer to rel eases that woul d be signed
in the future, when Defendants paid Anroco the $150,000. Neither
side has submtted witten rel eases as evidence and both parties
rely on the transcript of the settlenent agreenent in discussing
the scope of the releases. The Court therefore concludes that
there were no witten rel eases; however, the parties did nmake
prom ses to rel ease each ot her upon paynent of the $150,000. The
Court wll therefore refer to “promses to release” or “prom sed
rel eases” rather than to “rel eases.” Anpbco does not contest that
there were valid promses; it contests only the scope of the
prom ses to release. It also states that the terns put on the
record in the settlenent conference are dispositive of the issue
of whether its clains in this suit are barred. (Pl.'s Resp. at
2.) The Court will therefore proceed on the basis that at the
settl ement conference mutual prom ses to rel ease were established

on a contingent basis, that payment of the $150,000 was a



condition precedent to the prom ses becom ng enforceabl e, and
that the prom ses becane enforceabl e when Defendants paid the
$150, 000 to Anpbco, in April of 1997.

Def endants' position is that the scope of the prom sed
rel eases was set out in their attorney's statenent, nade at the
settl enment conference, that the settlenent agreenent “supersedes
conpletely all prior agreenents with Anbco. This agreenent
replaces everything. This is the only agreenent that's in effect
now. There are no prior agreenents.” (Tr. at 4.) Anpco
di sagrees, arguing that the scope of the prom sed rel eases was
narr ower .

| medi ately after Defendants' attorney stated that the
settl enment superseded all prior agreenents, the Court asked:
“[l]s it part of the settlenent agreenent that the parties wll
execute nutual releases . . . [f]or all clains that have been
made arising out of their agreenents?” (ld.) Both parties
agreed that it was. (ld.) Because both parties responded in the
affirmative to the Court's question, the Court will use that as
the basis for determ ning the scope of the prom sed rel eases,
rather than the statenent of Defendants' counsel that the
settl enent agreenent “replaces everything” and is “the only
agreenent that's in effect now” (Tr. at 4.)

Anpco's position is that

to determine the scope of the settlenment agreenent the
Court need only identify the clains that had been made
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by Anbco in the prior lawsuit. Anmpbco's clainms in that

case were for breach of an Anortization Agreenent

(whi ch obliged John McMahon to repay funds | oaned him

by Anmpbco) and breach of a Supply Agreenent (which

obl i gated John McMahon to purchase specified quantities

of gasoline fromAnpbco). . . . Since Anoco did not

assert any clains for indemity under the Sale

Agreenent in the prior case, it could not have intended

to settle or release either defendant fromthat type of

claim
(Pl."s Resp. at 4.) Anpco clains it prom sed no release to
Def endants absolving themfromtheir responsibilities under the
Sal e Agreenent or under the Environmental Rider to the Supply
Agr eenent .

Anmoco does not discuss how the prom ses to release relate to
Def endants’ counterclains in the prior suit. The prom ses were
to rel ease each other “for all clainms that have been made ari sing
out of [the parties'] agreenents,” not just for the clains that
Anmoco nmade. In the prior suit, Defendants had counterclains for
violations of the Sale Agreenent for (1) failing to disclose
fully the environnental contam nation of the prem ses due to
gasoline leaks and (2) failing to renedi ate the environnent al
contam nation. Defendants thus made exactly the sort of clains
that Anoco is nmaking in this case: clains regarding liability for

envi ronnent al contani nation under the Sal e Agreenent.?

Anoco al so makes a claimregarding liability for
envi ronment al contam nation under the Environmental Rider to the
Supply Agreenent, but the R der incorporated by reference in the
Sal e Agreenent and nmust be read in conjunction with it.

11



Anoco contends that its counsel “made it abundantly clear
that the settlenent of the prior case did not include any
[ prom se of] release fromenvironnental responsibility” when he
responded to a letter dated April 1, 1997, from Defendants’
former counsel. The letter from defense counsel, which appears
to have been faxed to Anbco's counsel, reads in pertinent part:

TGO Bl LL DESTEFANO 4/ 1/97

1. NEEDED LANGUACE

Anoco agrees that it is responsible for any

envi ronnment al problens that existed as of October 1,

1995, on the subject property.

Anmoco has agreed to provide a general release to the

McMahons on the subject property upon receipt of the

initial paynment pursuant to the settlement between the

parties which shall remain valid provided the renaining
paynents are tinmely nmade.
(Pl."s Mot. Ex. E.) The schedul e of paynent defense counsel
proposed was $50, 000 i medi ately and the ot her $100,000 after a
year. Anpbco's counsel responded, “Anpbco cannot give [the] type
of assurance you request regarding the environnental
contam nation in view of Judge Padova's Opi nion and O der of
February 6, 1997.” (Pl.'s Mot. Ex. F.) In addition, he vetoed
t he proposed paynent schedul e.

Despite Anpco's refusal to accept the |anguage Defendants
requested, they went ahead with the paynment required under the
settl enent agreement. AnpDcCO argues:

| f defendants truly believed that the settlenent of the

prior case included environnental clains that arose out

of the condition of the Property, they presumably woul d

not have paid Anoco the settlenment funds after its
counsel advised their counsel that Anbco woul d not

12



accept responsibility. Further, at no tine did

defendants or their counsel conplain to this Court that

Anoco's failure to rel ease them from environnent al

responsi bility constituted a breach of the settl enent

agr eenent .
(Pl."s Resp. at 4-5.)

Def endants' request for the “needed | anguage” does not nean
t hey believed the resolution of the case did not include
environnmental clains, as Anbco contends. It neans Defendants
understood that the neither the opinion, in which the Court ruled
agai nst themon their environnental counterclains, nor the
settl enent agreenment, in which the parties promsed to rel ease
each other, gave themthe protection they sought. Nei t her
obligated Anbco to renedi ate environnmental contam nation of the
Property. Inits letter requesting the “needed | anguage,”
def ense counsel thus sought to secure that protection for
Def endants. Al though Defendants could not obtain that concession
from Anoco, they went ahead with the plan set out in the
settlenment agreenent. They had no | everage to achieve a better
result.

Anmoco evidently believed that all environnental clains
bet ween the parties had been settled by the opinion and the
settlenent agreenent. It referred the PADEP to both in stating
that it no longer had any liability for remediation of the
Property and t hat Defendants were sol ely responsible.

In the prior opinion, the Court determ ned that Anpco did

not have an obligation to Defendants under the Sal e Agreenent to

13



remedi ate the Property. What the Court did not determ ne,
because it was not asked, was whet her Defendants had an
obligation to Anoco for renedi ati on nmade necessary by

envi ronnent al contam nati on when authorities inposed liability on
Anmoco. It is too late to revisit that issue now. The parties
agreed on releases “for all clains that have been nade arising
out of their agreenents.” (Tr. at 4.) One of the clains that
had been nmade concerned liability as between the parties for
remedi ati on of environnental contam nation of the Property. The
Court concludes that the prom ses of release apply to that claim
and that, therefore, Anpbco is precluded frommaking the clains it
asserts in this law suit concerning liability for renedi ati on of

envi ronnent al contami nation of the Property.?

C. Conpul sory Countercl ai ns

Even if Anbco's promse to release did not apply to its
current clains, the clainms would be barred as a matter of |aw
because they were conpul sory counterclains which were not
asserted in the previous litigation. Federal Rule of G vil

Procedure 13(a) states:

*Anpco is a sophisticated contracting party. If it had
wanted to include a specific exception or reservation inits
prom se to release “all clains that have been made” arising out
of the agreenents between the parties, it could have done so.
The Court will not reformthe settlenment agreenent to include
such a term

14



(a) Conmpul sory Counterclainms. A pleading shal

state as a counterclaimany claimwhich at the tinme of

serving the pleading the pleader has agai nst any

opposing party, if it arises out of the transaction or

occurrence that is the subject matter of the opposing

party's claimand does not require for its adjudication

the presence of third parties of whomthe court cannot

acquire jurisdiction.
Fed. R Cv. P. 13(a).

A conpul sory counterclaimis a claimthat “arises out of the
transaction or occurrence” that is the subject of the opposing
party's claim The United States Court of Appeals for the Third
Circuit has explained that “a counterclaimis conpulsory if it
bears a logical relationship to an opposing party's claim
[A] counterclaimis logically related to the opposing party's
claimwhere separate trials on each of their respective clains

woul d involve a substantial duplication of effort and tinme by the

parties and the courts.” Geat Lakes Rubber Corp. v. Herbert

Cooper _Co., lInc., 286 F.2d 631, 634 (3d cir. 1961) (punctuation

and citations omtted); see also Lance International Ltd. V.

Menom nee Paper Co., No. 98-2229, 1998 W. 464901 (E. D. Pa. Aug.

5, 1998).

Anoco's claimfor a declaration of liability for
envi ronnent al renedi ati on under the Sales Agreenent is certainly
logically related to Defendants' prior counterclaimfor a
declaration of liability for environnental renediation under the
Sal es Agreenent. It is nearly identical: the same claimseen

fromthe perspective of the other side in the litigation. In

15



addition, “[w hen the sane contract serves as the basis for both
the clains and the counterclains, the |ogical relationship
standard . . . has been satisfied.” 6 Charles Allen Wight,

Arthur R Mller, & Mary Kay Kane, Federal Practice and Procedure

8§ 1410, at 68 (1990). In this case, both contracts under which
Anoco asserts its clainms, the Sale Agreenent and the Supply
Agreenment (with its Environnental Rider), were at issue in the
prior litigation.

“[T] he policy behind conpelling [a party] to raise his
conpul sory counterclaimor have it barred from subsequent
litigation is to enable the court to settle all related clains in
one action, thereby avoiding a wasteful nultiplicity of
litigation on clains arising froma single transaction or

occurrence.” Bristol Farners Market v. Arlen Realty & Devel.

Corp., 589 F.2d 1214, 1221 (3d Cr. 1978) (internal quotations
and citation omtted). It is well settled that “[a] counterclaim
whi ch is conpul sory but is not brought is thereafter barred.”

Baker v. Sold Seal Liquors, Inc., 417 U. S. 467, 469 n.1, 94 S. C

2504, 2506 n.1 (1974); see also G eat lLakes, 286 F.2d at 634

(“[T] he doctrine of res judicata conpels the counterclaimnt to
assert his claimin the sanme suit for it would be barred if
asserted separately, subsequently.”)

Anoco engaged in voluntary renmedi ati on of the Property at

least fromthe tinme of its sale to Defendants. (Defts.' Resp

16



Ex. 1.) Yet, it did not seek indemification for the renediation
or a declaration that Defendants were liable for remedi ati on of
the Property in the prior suit. Those clains should have been
asserted in Anpbco's response to Defendants' counterclai ns, which
sought a determnation of liability for environnental renediation
under the Sales Agreenent. All clains based on environnental
contam nation could and shoul d have been resolved in one | aw
suit. Those clainms are now barred, and cannot be asserted here.

Baker, 417 U.S. at 467 n.1, 94 S. C. at 2506 n. 1.

| V. CONCLUSI ON

Anoco's clains in this law suit are barred by the settl enent
agreenent in the prior case. Moreover, Anpco's current clains
are barred as a matter of |aw because Anpbco failed to assert them
as conpul sory counterclains in that case. Defendants' Motion for
Summary Judgnent will be therefore granted and Plaintiff's Mtion
w |l be denied.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AMOCO O L COVPANY, : ClVIL ACTI ON
Plaintiff
V.

JOHN THOVAS MCMAHON and
THOVAS JOHN MCMAHON,

Def endant s ; No. 98-1625

ORDER

AND NOW this day of March, 1999, upon consideration of
Plaintiff's Motion for Partial Sunmmary Judgnment (Doc. No. 22),
Def endants' Response and Cross Mdtion for Summary Judgnent (Doc.
Nos. 24 & 25) and all the responses and subm ssions thereto, it
i s HEREBY ORDERED that Plaintiff's Mdtion is DEN ED and
Def endants' Cross Motion is GRANTED. Judgnent is entered in
favor of Defendants and against Plaintiff.

BY THE COURT:

JOHN R PADOVA, J.



